ITEM # 8C
DATE: 11/21/16

COUNCIL ACTION FORM

AGENDA ITEM: Discussion and Appropriate Follow up on MSA Professional Service
Contract Renewal

HISTORY:
Attached is a copy of the Master Services Agreement between the City of Windsor Heights and
MSA Professional Services, Inc. The agreement was made on December 15, 2015 and expires

on December 31, 20186.

On November 7, the Council Public Works Committee (Mayor Willits, Steve Peterson, Zac
Bales-Henry, Public Works Director Stone, City Attorney Clanton and City Administrator
Hansen) met to discuss a number of public works related items, including the Sunset Terrace
Project, Capital Improvement Projects and contracts.

The Council Public Works Committee recommends providing sufficient notice per the contract
with MSA exhibiting the City’s intention not to renew the contract. If City Council agrees, please
direct staff to begin the process to release a Request for Qualifications/Proposal (RFQ/P) for
engineering services. Attached please find the draft letter from City Attorney Clanton providing

notice.

OPTIONS:
1. Approval of providing a 30-day advance written notice to not renew the contract with

MSA Professional Service, Inc.
2. Approve a one-year renewal contract.

3. Do nothing at this time to allow the contract to automatically renew for a successive
period of one year and provide notice later in the year.

STAFF RECOMMENDATION:
For the past year, the City Council and staff relied on MSA to design and administer the Sunset

Terrace Project, along with many other products for planning purposes.

The Council Public Works Committee determined that the design work did not include all
necessary infrastructure elements; thus creating additional work for MSA and the contractors
that should have been planned for. Additionally, the Committee determined that the City could
not rely on MSA to fuifill the construction administration contract on the Sunset Terrace Project
for phases 2, 3and 4.

Therefore, it is the recommendation of the City Administrator that Council approves Option #1,
approval of providing a 30-day advance written notice to not renew the contract with MSA
Professional Service, Inc.
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MASTER PROFESSIONAL SERVICES AGREEMENT BETWEEN THE

CITY OF WINDSOR HEIGHTS AND MSA PROFESSIONAL SERVICES, INC.

This AGREEMENT (“Agreement”) is made as of D
CITY OF WINDSOR HEIGHTS (OWNER) and MSA
(MSA), Des Moines, lowa, which agree as follows:

SECTION | -SERVICES TO BE PERFORMED

1.4

1.2
1.2.1

1.2.2

1.3

1.4

Scope of Services

MSA shall perform  or fumnish engineering,
archifectural, surveying, and planning services, and
serve as a resource and Jlalson, pursuant fo Task
Orders issuad by the OWNER to MSA.

Authorization of Services

Written Task Orders shall define the task requasted,
including the specific scope of seivices fe be
perfornied, the schadule, and the basis for payment
{If ether than as defined in this Agreement). When
requasted by the OWNER, MSA shall prepare draft
Task Orders and submit them to the OWNER for
review and execution. Each Task Order shall be
pxacufad by the authorized representatives of MISA
and the OWNER designated in this Agreement.
Each Task Order shall be deemed to incorporate the
terms of this Agreement.

The OWNER's authorized representative may orally
authorlze MSA fo begln fumishing services. Within
five (8) business days thereafier, MSA shall submit
to the OWNER a wrltten Task Order, as described
immediately above, which shall confirm the oral Task
Order and provide for mutual execution hy the
parties. Stch Task Crder will be deemed exscufed
if not retumed with comments within two (2}
business days thereafter.

Limit of Gost for Professlonal Services

Task orders shall not eali for professional services
whose cost would exceed $35,000. Projecls in
excess of $35,000 shall be performed by other
written contract.

MSA's Authorized Representative

Jason Miller, P.E. shall act as MSA's representative
wilh respect to the services to be performed of
furnished, Sald person will have complete authority
to transmit instructions, receive information, and
Inferpret and deflne MSA's policles and decisions
with respect to services.
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ecember 30, 2015 by and between
PROFESSIONAL SERVICES, INC.

SECTION !l - THE OWNER'S
RESPONSIBILITIES
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2.1.3
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OWNER'S Respensibliitios

The OWNER, at ks expense, shall do the following
in a fimsly manner so as not to delay or hinder MSA

in its furnishing of services:

Furish MSA  with repors, studies, sile
characterizations, regulatory orders, and similar
information In s possession refating to each Task
Order. Unless otherwise specified in the Task
Order, MSA may rely upon OWNERfurnished
information without independent verification.

Provide all criteria and full Wformation as fo
OWNER's requlrements Including objectives and
constraints, performance  requirements,  and
budgetary limitations.

Assist MSA by furnishing all available information
pertinent to the Task Order project.

Areange for access fo and make alf provisions for
MSA to enter upen public and private fands as
required for MSA to perform its work under the Task
Order.

Give prompt written notice fo MSA whenever
OVNER observes or otherwise becomes aware of
any development that affects the scope aor time of
performance or furnishing of MSA's services, Of any
defect or nonconformance In MSA's services or in

the work of any Gonlractor. ;

Furnish to MSA data prepared by or sorvices of
others, including without limitafion exploration and
tests of subsurface conditions af or contiguous to the
slte, drawings of physical condlitons in or relating to
existing surface or subsurface siruciures at or
contiguous fo ihe site, land suveyors, laboratory
material tests and ofher specal items together with
approptiate professional  inferpretations  of the

foregoing.

Examine studles, repoits, and construction coniract
documents presenfed by MSA, and render in wiiting

decisions pertaining thersto,

The OWNER shall be responsible for fhe acouracy
and completenass of fumished data, including, but
riot limited fo, eompuiations, record drawings, and
maps furnished by the OWNER.
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OWNER'S Representative

The OWNER'S Authorized Representative under
this Agreement shall be Diana Willts, or her
designee, or duly appointed successor, who shall
have complete authority to transmit instructions,
receive information, interpret and define OWNER's
policles and decisions with respect io MSA's
services under this Agreement.

SECTION lli - PERIOD OF SERVICES

a1

3.2

Completion of Services

The seivices called for In each Task Order shall be
compigted according fo a scheduls agreed upon by
the OWNER and MSA.

Term of Agreement

The Initial term of this Agreement shall commence
as of the date set forth above, and shall expire on
Deceraber 31, 2016 and shall thereafter
auktomnatically renew itself for successive perlods of
one year each, unless either party gives written
notice of its infention fo terminate or amend the
Agreement by giving at lsast thirty (30) days prior
written notice {o the other party, Attachment A, Rate
Scheduls, shall be updated April 4 on an annual
hasis.

All services shall be performed in accordance with the General Terms and Conditions of
MSA, which is attached and made part of this Agreement. Any attachments or exhibits
referenced in this Agreement are made part of this Agreement

IN WITNESS WHEREOF, the parties hereto have executed this Agreement to be
effective as of the date first above written.

TY OF WINDSOR HEIGHIS __ MSA PROFESSIONAL SERVICES, INC.
AW / \

/ ﬁfmwgfx (MY

Data Willits — Gilbert A. Hantzsch, P.E.

Mayor President / CEO

Date; (i3l Date:

Jasen Miller, P.E.
Team Leader

Date;
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MSA PROFESSIONAL SERVICES, ING. (MSA) ~
GENERAL TERMS AND CONDITIONS OF SERVIGES (PUBLIC - lowa)

1. Scope and Fee. The quoted fees and stope of services constitute the best estimate of the fees and tasks required fo

perform the services as defined. This agreement upon execution by both pariies hereto, can be amended only by wiitten instrument
signed by both pariies. For those projects involving conceptual or process development service, activilies often cannct be fully
defined during initial planning, As the project progresses, facts uncoverad may reveal a change In direction which may alter the
scope. MSA will prompily Inferm the OWNER in writing of such situations so that changes in this agresment can be made as
required. The CWHNER agrees to clarify and define project requirements and fo provide such [egal, accounting and insurance

counseling services as may be requlted for the project

3. Bifling. MSA will bill the QWNER monthly with net payment due upon receipt. Past due balances shall be subject to an
interest charge at a rate of 12% per year from said thirtieth day. In addltion, MSA may, afier giving seven days wiiten nolice,
suspend service under any agreement until the OWNER ftas pald In full all amounts due for services rendered and expenses

incurrad, including the Interest charge on past due invoices,

3. Costs and Schedules. Costs and schedule commltments shall be subject to change for delays caused by the OWNER's
failure to provide specified faclfiies o5 information or for delays caused by unpredictable occurrences including, without limitatlon,
fites, floods, rots, stikes, unavailability of labor or materials, delays or defaults, by suppliers of materials or services, procsss
shutdowns, acts of God or the publle enemy, or acts of regulations of any governmental agency. Temporary delays of services
vaused by any of the above which result in additional costs beyond those outlined may require renegotiation of this agreemsnt.

4.  Access fo Site. Owner shall fumnish right-ofenkry on the project site for MSA and, if the site is not owned hy Qwner,
warrants that permission has been granted to make planned explorations pursuant to the scope of seivices, MSA will tale
seasonable precautions to minimize damage to the site from use of equipment, hut has not included costs for restoration of damage
that may result and shall not be responsibla for such costs.

5, Locatfon of Utflifles. Consulfant shall use ressonable means to denfify the location of burled ufilifies in the areas of
subsurface exploration and shail take reasonable precautions to avold any damage {0 the utilities hoted. However, Owner agrees fo
indemmify and defend Gensultant In the event of damage or injury arlsing from damage to or Inferference with gubsurface structures
or utilties which result from Inaceuracies in information of instructions which have been furnished to Consuitant by others.

8. Professlonal Representative, MSA intends to serve as the OWNER’s professional representative for those services as
defined in this agreement, and to provide advice and cohsultation to the OWNER as a professional. Any opinons of probable
project costs, reviews and obsanvations, and other decisfons made by MSA for the OWNER are rendered on the basls of expetience
and qualifications and represents the professional Judgment of MSA, However, MSA cannet and doss not guarantes that proposals,
bid or actual project or construcion costs will not vaty from the oplnfon of probable cost prepared by it.

7.  Construction. This agreement shall not be constiuad as giving MSA, the responsibllity or authority to direct or supanvise
consiruction means, methods, technigues, sequencs, or procedires of constiction selscted by the contractors or subcontractors or
the safety precautions and programs incident fo the work of the contractors or subcontractors.

8. Sfandard of Care. In conducling the services, MSA will apply present professional, engineering andfor scientiflc
judgment, and use a level of effort consistent with current professional standards In the same or simlar fooalily under similar
clreumstances in performing the Services. The OWNER acknowledges that "current professional standards” shall mean the
standard for professional services, measured as of the time those services are rendered, and net according fo later standards, If

such later standards purport to impose a higher degree of care upon MSA.
MSA does not make any warranty or guarantes, expressed or implled, nor have any agreement or contract for services subjact

to the provisions of any uniform commergial code. Similarly, MSA will not accept those terms and conditions offered by the OWNER
in #ts purchase ardes, requisition, or notice of authorization to procead, except as set forth herein or expressly agraed to In wriling.
Witten acknowladgement of receipt, or the actual parformance of services subsequent to receipt of such purchase order,
requisiion, or notice of authorization to proceed is specifically desmed not fo constitute aceeptance of any terms or conditions

contrary to those set forth hereln.
9. Construction Sife Visits. MSA shall make visits fo the site at intervals appropriate o the varicus stages of construction
as MSA deems necessary In otder to observa, as an expetianced and qualified design professional, the progress and quality of the

varlous aspecis of Contractor's work,

The purpose of MSA's visils o, and representation at the site, will be to enable MSA to belter canry out {ie duties and
responsibilities assigned to and undertaken by MSA during the Construction Phase, and in addifion, by the exercise of MSA's efforls
as an experlenced and qualified design professional, fo provide for OWNER a greater degree of confidence that the completed worl
of Contractor will confonm in general {o the Contract Documents and that the Integrity ofthe design concept of the completed Project
as a functioning whole as indicated in the Gonfract Documents has been implemented and preserved by Contractor, On the ofher
hand, MSA shall not, during such visits or as a result of such observations of Contractor's work in progress, supervise, direct or have
cortrol over Cantractors work nor shall MSA have authority aver or respensibility for the means, methods, techniques, sequences or
procedures of construction selected by Contractor, for safety precautions and programs incldent to the work of Contractor of for any
failure of Contractor to comply with laws, rules, regulations, ordinances, codes or arders applivable to Contractor's furnishing and
performing the worl, Accordingly, MSA neither guarantees the performanca of any Contracter hor assumes respansibility for any
Cotfractors failurs to furnish and perform is work in accardance with the Contract Documents,

40. Termination. This Agreement shall commence upon execution and shall remain In effect until terminated by either party,

at such parly's discretion, on not less than thiry (306) days' advance written notice. The effective dale of the termination is the

thitfiath day after the non-terminating party's receipt of the nofice of fermination. If MSA terminates the Agreement, the CWNER
may, at its option, extend the teims of this Agreement to the extent necessary for MSA fo complate any services that were ordered
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prlor to the effective date of termination. If OWNER terminates this Agreement, GWNER shall pay MSA for all services performed
prior fo MSA's roceipt of the notice of termination and for all work pedormed andfor expenses incurred by MSA in terminating
Sorvices begun after MBA's receipt of the termination notice. Temmination hereunder shall operate fo discharge only those
obligations which are executory by either parly on and afier the effective date of termination, These General Terms and Conditfons
shalt survive the completion of the services perfamed hereunder or the Termination of this Agreement for any cause.

This agreement cannot be changed or tewminated orally. No walver of compllance with any provision or condition hereof
should be effective unless agreed in wriling and duly executed by the partles herato.

11, Betterment. If, due to MSA's error, any required or necessaty ifem or component of the project is omitled fram the ‘
conslruction documents, MSA's Hability shall be fimited to the reasonable costs of correction of the construction, less what
OWNER'S cost of including the omiited itetn or component in the otiginal construction would have been had the ifem ot component
not been omitted. 1t Is intended by this provision that MSA will not ba responsibls for any cost or expense hat provides betterment,
upgrade, or enhancement of {he projast.

12, Hazardous Substances. OWNER acknowledges and agrees that MSA has had no role In genevating, freating, storing,
or disposing of hazardous substances or materials which may be present af the project site, and MSA has niot benefited from the
processes that produced such hazardeus substances or materlals. Any hazardous substances or materials encountered by or
assoclated with Services provided by MSA on the project shall at no Hime be or become the properly of MSA, MSA shall not be
deemed to possess or control any hazardous substance or material at any lime; arrangements for the treatment, atorags, fransport,
of disposal of any hazardous substances or materials, which shall be made by MSA, are mada solely and exclusively on OWNER's
behalf for OWNER's benefit and at OWNER's direction. Nothing contained within this Agreement shall be construed or interpreted
as requiring MSA to assums the status of a generator, storer, treater, or disposal facliity as defined In any federal, state, or local
statute, regulation, or rule governing treatment, storage, fransport, anddor disposal of hazardous substances or matetials.

All samples of hazardous substances, materlals or contarninants are the property and rasponsibiity of OWNER and shall be
returned to OWNER st the end of a project for proper disposal. Allernate amrangements to ship such samples directly fo a licensed
disposal facility may be mads at OWNER's request and expense and subiest to this subparagraph.

13. Insurance. MSA will maintain insurance coverage for: Worker's Compensation, Genaral Liabflity, and Professional
Liability. MSA wii provide information as to spedific limits upon wrilten request. If the OWNER requlres coverages or limits in
addition to those in effect as of the date of the agreement, premiums for additional insurance shall be paid by the OWNER, The
liability of MSA lo the QWNER for any indemnity commifiments, or for any damages arising In any way out of performance of this
contract is Emited fo such Insurance coverages and amount which MSA has in effect,

4. Reuse of Dosuments. Reuse of any doauments andfor services peitaining io this project by the OWNER or extensions
of this project or on any ofher project shall be at the OWNER's sole risk. The OWNER agrees fo defend, indemnify, and hold
hamiess MSA for all claims, damages, and axpenses Including altorneys' fees and costs arlsing out of stich reuse of the documents
andfor services by the OWNER or by others acting fhrough the DWNER.

16, Indemnification. To the fullest extent permitted by faw, MSA shall indemnify and hold harmless, OWNER, and
OWNER's officers, directors, members, paitners, agents, consultants, and employees {hereinafter "OWNER") from reasonable
claims, cosls, losses, and damages arising out of or relating to the PROJECT, provided that any such claim, cost, loss, or damage is
atlributable to badily injury, sickness, disease, or death, or te injury to or destruction of tangible properly {other than the Work i{self)
Including the loss of use resulling therefrom but only to the extent caused by any negligent act or omission of MSA or MSA's
officers, directors, members, parners, agents, employees, or Consultanis (hereinafter "MSA"). In no event shall this Indemnity
agreement apply to clalms between the OWNER and MSA. This Indemnily agreement applies solely to clalms of third partiss,
Furthermore, in no event shall this indemnity agreement apply to slaims that MSA Is respensible for attoineys’ fees. This agreement
does not give tlse to any duty on the part of MSA to defend the OWNER on any claim afising under this agresment.

To the fullest extent penmitted by law, OWNER shall indernify and hold harmless, MSA, and MSA's officers, directors,
members, pariners, agents, consultants, and employees (hereinafter "MSA”) irom reasonable claims, costs, Josses, and damages
arising out of or refating to the PROJECT, provided that any such clalm, cost, loss, or damage Is atirbutable fo bodlly injury,
sickness, disease, or death, or fo Injury fo or destruction of tangible property (other than the Work ltself} including the loss of use
resulting therefrom but only fo the exlent caused by any negligent act or omisston of the OWNER or the OWNER's offivers,
directors, members, pariners, agenis, employaes, or Consullanis (hereinafier "OVWINER"). In no event shall this indemnity
agreement apply to slaims between MSA and the CVWNER. This Indemnity agreement appiles solely to claims of third parties.
Furthermore, in no event shall this indemnity agreement apply to claims that the OVWNER is responsible for attorneys' fees. This
agreement does not give rise to any duty on the part of the OWNER to defend MSA on any claim arising under this agreement.

To the fullest extent permitfed by law, MSA's total fiablliy to OWNER and anyons claiming by, through, or under OWNER for
any cost, loss or damages caused In part or by the negligence of MSA and in part by the negligence of OWNER or any other
negligent entity or individual, shall not exceed the percentage share that MSA’s negligence bears to the folal negligence of OWNER,
MSA, and all other negligent entities and individuals.

16. Dispute Resolufion. CWNER and MSA deslre fo resolve any disputes or areas of disagreement Involving the subject
malter of this Agreement by a mechanism that facilitates resolufion of disputes by negotiation rather than by littgation. OWNER and
MSA also acknowledge that Issues and problems may ailse after execution of this Agreement which were not anticipated or are not
resolved by spedific provisions in this Agreement. Accordingly, both OWNER and MSA wif endeaver fo sefile al controversias,
claims, counterclaims, disputes, and other matfers in accordance with the Construction Industry Mediation Rules of the Amerlcan
Arbiiration Assocation currently in effect, unless OWNER and MSA mutually agree otherwise, Demand for mediation shal! be filed
in watting with the other parly to this Agresment. A demand for mediation shall be made within a reasonable time afier the clain,
disputs ar other matter in question has arisen. In no avent shall the demand for meciation be made after the date when Institution of
legal or equitable proesedings based on such claim, dispute or other malter in question would be barrad by the applicable statute of
limitations. Meither demand for mediatlon nor any term of this Dispute Resclution clause shall prevent fho filing of a Jegal action
where failing o do so may bar the action because of the appiicable statute of limitations, If despite the good falth efforts of OYWNER
and MSA any confroversy, claim, counterclaim, dispute, or other maiter is not resolved through negotiation or mediation, OWNER
and MSA agree and consent that such matter may be resolved through legal action In any state or federal court having jurisdiction.
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indirect, Consequential and Liquidated Pamages. Censuliani shall not be lliable, in econtract or
g specifically, but without limitation, loss of

damages arising out of or

47. Execlusion of Special,
tort or otherwise, for any special, ndirect, consequential, or liquidated damages includin
profit or revenue, loss of capital, delay damages, loss of goodwili, claim of third partles, or simllar
connected n any way o the project or {his confract.

18. State Law. This agreement shall be cons

49. Jurlsdiction. OWNER hereby frrevocably submlis
puzpose of any suil, action or other proceeding arising out of of bas
venue for any legal proceedings related to this Agreament shall ba,

which MSA has an office.
20. Understanding. This agreement contains the entire understanding between the parties on the subjoct matter tersof and

no representations. Inducements, promises or agreements not embodied hereln {unless agreed In wriling duly execuled) shalf be of
any force or effect, and this agreoment supersedes any other prior understanding enferad [nto between the parties on the subject

mattar herelo.

trued and interpreted in accordance with the laws of the State of lowa.

to the Jurlsdiction of the state courls of the State of lowa for the
od upon this Agreoment. OWNER further consenis that the
at MSA's option, Sauk County, Wisconsin, of any county in
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